Minutes
Kennebunkport Zoning Board of Appeals

Monday May 11 and Tuesday May 26, 2009

Administrative Appeal; Variance: Omnipoint Communications, Inc.
Members present: Chris Perry, Herb Cohen, Mark Messer, Tom Shore, Dick Smith

The Minutes of the April 27 meeting (Lown Appeal) were approved.

Omnipoint applied for an Administrative Appeal and a Variance after the Town denied a building permit to install a communications facility at Congregational Church on North Street. 

Mark Messer asked the Board to review the Wireless Telecommunications Facilities Ordinance (WTFO) adopted in 1999 to the Kennebunkport Land Use Ordinance (LUO), as it was first the first time the Board members had seen it. Brian Grossman represented the Church and was asked which application would be addressed first and he requested that the Administrative Appeal be first. He introduced Glenn Kreisberg who is an engineer and is an expert in radio frequency. Brian Grossman argued that the project is an “essential service” as defined in the LUO, and that they are permitted in the Village Residential Zone. Glenn Kreisberg presented maps depicting how the project would increase cell phone coverage in the town.
Brian Shaw for the Town argued that the project entailed a “facility”, and in that zone they were not allowed. “They are only allowed in the Free Enterprise Zone.” Further, he stated that the WTFO requires the Planning Board to review such projects no matter where they are. He described “essential services” as out- of-date and not applying to the present times, as that definition also includes “police call boxes”.
The Board discussed the meaning of “essential service”. A majority of the Board felt that the WTFO applied to this application more than “essential services”. It was agreed by all that if the WTFO governed, then it would clearly force the Board to deny the application: 5.1.B  and  7.2.A. It was stated by at least one Board member that if the “essential services” argument prevailed, then there would be a good reason to grant approval for the project. Some Board members expressed the opinion that the Church steeple would be an appropriate location for such a facility, if allowed by ordinance.
Ralph Austin was present as a member of the Church’s Board of Trustees, and stated that the Church was in favor of the project.

Both the applicant’s representative and the Town’s representative spoke again. 
Tom Shore explained that though it appeared as if the WTFO prevailed as the Board’s guide, it would be wise to seek a legal opinion as to the relative authority of the Land Use Ordinance and the WTFO relative to telecommunications projects, as this type of project would most likely be presented to the Town in the future. It was agreed by all that the meeting would continue May 26 in order to consider a legal opinion on the matter.
Brian Grossman desired to present his application for a Variance. He was told that the Town does not grant “Use” Variances. He asked to be given the opportunity to try, and it was given. Omnipoint’s standing was established as it has a lease with the Church. Brian Grossman described the Telecommunications Act of 1996 which he argued allows for towns to grant such projects despite zoning ordinances. He cited several Massachusetts cases that support that claim. Mark Messer called for a vote to deny the Variance, without reviewing the Standards, because the application for Variance was not related to lot size, width, or coverage; frontage; height; setbacks. Brian Grossman urged the Board not to vote. He urged the Board to wait until the next part of the meeting where it could be given further consideration along with the Administrative Appeal. That request was granted.
With no further business, the Board recessed at 8:45 until May 26.

Mark Messer, acting secretary
